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by the British Sale of Goods Act § 14(1), that the goods should be reasonably- 
fit for the purpose for which they were required, and also that the sellers had 
broken the implied warranty in § 14(2), that the goods should be of. merchantable 
quality. Held, for the sellers. Sumner Permain & Co. v. Webb & Co. [1922] 1 
K. B. 55. 

At common- law in England there was an implied warranty of merchantable 
quality in sales by description. Jones v. Just (1868) L. R. 3 Q. B. 197. Some 
American jurisdictions followed this rule. Murchie v. Cornell (1891) 155 Mass. 
60, 29 N. E. 207. The majority held contra, where the seller was pot the manu- 
facturer. Whitman v. Jacobson (1909) 119 N. Y. Supp. 246. The English view 
has been adopted by the British and American Sales Acts. (1893) St. 56 & 57 
Vict c. 71, § 14 (2) ; Uniform Sales Act § 15 (2). If the buyer makes known to 
the seller the purpose for which he requires the goods and relies on the latter's 
skill or judgment, there is an implied warranty of reasonable fitness for such pur- 
pose. Southern Brass & Iron Co. v. Exeter Mach. Works (1902) 109 Tenn. 67, 
70 S. W. 614; (1893) St. 56 & 57 Vict. c. 71, § 14 (1); Uniform Sales Act, 
§ 15 (1). While the questions, whether the goods are of merchantable quality 
and whether they are fit for the use intended, usually arise in the same case, 
they are, nevertheless, entirely independent. The instant case is sound. The 
buyers, who had handled the same goods for years, did not rely on the sellers' 
judgment. Moreover, since the goods were sold under a trade name, the buyers 
could not recover under § 14 (1) of the British Act. Cf. Uniform Sales Act 
§ 15 (2). The fair interpretation of § 14 (2) is that the goods be of the quality 
agreed upon in the contract and not that the goods be salable in the intended 
market, unless such salability is expressly or impliedly made one of the requi- 
sites. Merchantable quality means merely that the goods must satisfy the de- 
scription in the contract, so that a tender of them to a buyer of goods of that 
description would be a good tender. Moreover, it seems reasonable that the 
risk of knowing the laws of the intended market should be upon the buyer. 

Sherman Anti-Trust Act— "Open Competition Plan." — The defendants were 
three hundred and sixty-five hardwood manufacturers operating five per cent of 
the mills in this country and producing one-third of the total output. They were 
members of an "Open Competition Plan" in accordance with which they made 
regular reports to a manager of statistics giving a full account of all sales which 
each made, a production report, price-lists and inventory. The central office sent 
its own agents to check up the stock of each of its members. These reports were 
digested and a working summary furnished to each member, together with sug- 
gestions as to the probable operations of the market. Held, Mr. Justice Brandcis, 
Mr. Justice McKenna, Mr. Justice Holmes dissenting, this is a combination in 
restraint of trade, and illegal under the Sherman Anti-Trust Act. American, 
etc. Lumber Co. v. United States (1921) 42 Sup. Ct. 114. 

The early cases under this act held every combination in restraint of inter- 
state commerce unlawful. United States v. Joint Traffic Ass'n (1898) 171 U. S. 
505, 19 Sup. Ct. 25. Later, combinations not in undue restraint of commerce were 
declared legal. Cf. Standard Oil Co. v. United States (1911) 221 U. S. 1, 31 
Sup. Ct. 502. There have been two types of cases. (1) The big unit combination 
effected through purchase or merger is not illegal if it does not raise prices un- 
duly or crush budding competitors by unfair methods. United States v. United 
Shoe Machinery Co. (1918) 247 U. S. 32, 38 Sup. Ct. 473 (controlled whole in- 
dustry) ; United States v. United States Steel Corp. (1920) 251. U. S. 417, 40 Sup. 
Ct. 293 (fifty per cent of its industry). (2) But agreements between independent 
concerns of the same economic effect as the combinations, are frowned upon. 
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United States v. Standard Sanitary Co. (1912) 226 U. S. 20, 33 Sup. Ct. 9, 
Pooling arrangements have been condemned though they eliminated wasteful 
competition. United States v. Trans-Missouri Freight Ass'n (1897) 166 U. S. 
290, 17 Sup. Ct. 540. The instant case carries this tendency to an extreme. 
Legalistically it is sound. Undoubtedly the combination diminishes competition. 
The economic question is: is the restraint undue? It seems clear that disseminat- 
ing information as to trade conditions does not violate the anti-trust laws. Busi- 
ness men rely on this news. The instant case is analogous. The data were not 
secret but available to the public and the summaries were sent to the Federal 
Trade Commission. So far as the "Plan" diminished competition and raised 
prices, it was through independent individual action based on information. The 
decision seems ill-advised for another reason. The tendency is for business to 
amalgamate after reaching a certain size, either by merger or loose associations. 
The instant holding prevents the latter and compels the former. Thus the small 
producer is driven out and instead come enormous aggregations of capital with 
their possibilities for untoward influence. 

Specific Performance— Stipulation for Liquidated Damages— Extrinsic Evi- 
dence. — The plaintiff brought an action for specific performance of a contract for 
the purchase of real estate which contained a provision for the payment of 
liquidated damages in case of default. Held, the defendant was entitled to show 
by extrinsic evidence and circumstances that the provision was intended to be 
the exclusive remedy and therefore it was error to enter judgment for the plaintiff 
on the pleadings. Dealy v. Klapp (App. Div. 3d Dept. 1921) 191 N. Y. Supp. 457. 
It is well settled that a provision for a penalty or for liquidated damages does 
not bar specific performance. Hubbard v. Johnson (1885) "77 Me. 139; Koch v. 
Sir enter (1905) 218 111. 546, 75 N. E. 1049; Diamond Match Co. v. Roeber (1887) 
106 N. Y. 473, 13 N. E. 419. But where it appears that the contract is performable 
in the alternative by the defendant, specific performance will be denied. Davis v. 
Isenstein (1913) 257 111. 260, 100 N. E. 940. The real problem is to determine 
what the main motive of the parties was ; whether it was to make the damages or 
penalty a security for performance; or whether the parties really contemplated 
a performance in the alternative. See Phoenix Ins. Co. v. Continental Ins. Co. 
(1882) 87 N. Y. 400, 406, 407. It has been suggested that the decisive factor in 
deciding whether a contract is performable in the alternative is the determination 
whether the provision is for a penalty or for liquidated damages. If the 
stipulation is for liquidated damages, the contract is performable in the alter- 
native. Richardson v. Terry (Tex. Civ. App. 1919) 212 S. W. 523; see Amanda 
G. M. Co. v. People's M. Co. (1901) 28 Colo. 251, 255, 64 Pac. 218. This doctrine, 
however, is not supported by the weight of authority. Brown v. Friedberg (1920) 
127 Va. 1, 102 S. E. 468; Koch v. Streuter, supra; Phoenix Ins. Co. v. Continental 
Ins. Co., supra. In the instant case the court correctly decided that it was error 
to enter judgment for the plaintiff on the pleadings. It is well settled that a 
contract is to be interpreted in the light of surrounding circumstances. Diamond 
Match Co. v. Roeber, supra; Phoenix Ins. Co. v. Continental Ins. Co., supra. 
This evidence might show the contract to be performable in the alternative. 

Statute of Frauds— Choses in Action — Cable Transfer of Foreign Exchange. 
— In an action for breach of an oral contract to make a cable transfer of credit, 
the defendant pleaded the Statute of Frauds. Held, for the plaintiff. The con- 
tract is not within the Statute. Equitable Trust Co. v. Keene (Ct. of App. 1922) 
66 N. Y. L. J. 1464. 

A contract to sell or a sale of a chose in action is within the Statute of 



